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STATE’S SENTENCING MEMORANDUM

Introduction
On June 12, 2002, following a trial, the jury returned a verdict finding the
Defendant guilty o f all four counts o f the indictment. Each count alleges a separate
criminal violation o f the Revised Maine Securities Act under 32 M.R.S.A. § 10604(1).
Count I alleges Sale o f Unregistered Securities. Count II alleges Unlicensed Sale o f
Securities. Count III alleges Violation o f an Order o f the Securities Administrator.
Count IV alleges Fraud in the Sale o f Securities. The State now subm its this
memorandum setting forth its sentencing recommendation and the grounds therefore.
Analysis
The general purposes o f the sentencing provisions include preventing crime
through deterrence, rehabilitation o f convicted persons, encouraging restitution for the
victims o f crime, and permitting sentences that do not diminish the gravity o f the
offenses, particularly with reference to the age o f the victims. 17-A M.R.S.A. § 1151.
The appropriate sentence is determined through the three-step process set forth at 17-A
M.R.S.A. § 1252-C. The four criminal counts in this case arose from a single continuous
course o f conduct in which the Defendant sold securities to Maine investors over the
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course o f two years.1 However, the four counts are separate Class C crimes, each one
consisting o f distinct elements that are not part o f the other counts. In light o f the
seriousness o f the criminal conduct involved, as discussed below, the State’s sentencing
recommendation includes consecutive sentences o f imprisonment.
I.

Calculating the basic terms of imprisonment based on the nature and

seriousness of the offenses as committed.
The first step, under § 1252-C(1), is to determine the basic term o f imprisonment
by considering the particular nature and seriousness o f the offenses as committed. The
facts o f this case are as follows:
During the dates alleged in the indictment, the Defendant sold securities to
twenty-five investors in Maine.2 The combined total invested by these Maine investors
was just over one million dollars.3 The Defendant earned commissions o f approximately
6% or 12% on each sale, amounting to total commissions o f between $60,000 and
$120,000. The securities were issued by four companies based in Florida: Access
HealthMax, Seminole Bakeries, Caribbean Pacific International, and Pavlik Chiropractic
Group. These securities involved substantial risk for the investors, particularly because

1 Counts I and IV (selling unregistered securities and fraud, respectively) occurred
between April 26, 1996 and March 4, 1998. Count II (selling without a license) occurred
between September 30, 1996 and March 4, 1996. Count III (violating the Securities
Administrator’s order) occurred between August 1, 1997 and March 4, 1998.
2 The investors were Bernard and Lillian Adams, Wendell and Joan Calder, Alwin and
Maxine Carson, Placide and Bertha “Jeanette” Couture, Arnold Couture, Lawrence and
Juliette Duquette, Rebecca Ellis, Helen Hewins, Lyman and Lucille Holman, Patricia
James, Edwin Kohtala, Merle and Norma Lancaster, Thomas Malcolm, Robert and Ruby
Pettengill, Mildred Rideout, and Arthur and Florence Wright.
3 The Defendant’s own itemized list o f the investments, admitted at trial as State’s
exhibit # 1, shows sales totaling $952,541.04. The uncontested trial testimony o f investor
Bertha “Jeanette” Couture revealed that in August o f 1997 the Defendant sold her two
additional investments in Access HealthMax and Seminole Bakeries, for $42,000 and
$17,700 respectively. This brings the total combined investments to $1,012,241.04.
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o f the fact that the issuers were small start-up companies, and the fact that the
investments were not covered by insurance or secured by collateral.
The securities were not registered with the Maine Securities Division, as is
required under the Revised Maine Securities Act, nor did the companies file to qualify for
an exemption to the registration requirement. Moreover, the Defendant did not hold a
license to sell these securities, as is required under the Revised Maine Securities Act.
Furthermore, at the same time that he was selling these illegal securities, the Defendant
was actively involved in discussions with the Securities Division concerning his prior
illegal sales o f other securities to Maine investors. As a result o f those discussions, at the
end of July in 1997 the Defendant consented to the issuance o f a written Order from the
Maine Securities Administrator that barred him from even associating with any issuer o f
securities. Despite the Order, the Defendant continued to sell these securities to investors
in Maine through March o f 1998.
Twenty out o f the twenty-five Maine investors were elderly. Almost all o f the
investors were the Defendant’s long-time insurance customers, many having done
business with him for decades. The Defendant had developed trusting relationships with
these customers while regularly visiting them at their homes to sell them insurance
products. However, outside o f their dealings with the Defendant, these customers had
little or no experience in financial matters or investments, and they knew absolutely
nothing about the Florida-based companies in which they invested.
By comparison with the investors, the Defendant was highly sophisticated in
financial matters and investments. He had been a life insurance salesman and sales
manager for more than thirty years. In addition, he had more than ten years’ experience
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as a licensed seller o f limited types o f securities (mutual funds and variable annuities).
Over the course of those ten years he was employed by, and received training from,
several securities broker-dealers including New York Life Securities Corporation,
Phoenix Equity Planning Corporation, USLICO Securities Corporation, and Washington
Square Securities Incorporated.
Despite his knowledge that the investors were depending completely on him for
information, the Defendant did not disclose to them that there were risks involved in
buying these securities. He did not disclose that they were unregistered. He did not
disclose the fact that he had never been licensed to sell these types o f securities, or that
his license to sell mutual funds and variable annuities had been taken away. Finally, with
respect to those sales that took place after July o f 1997, he did not disclose that the
Securities Administrator had barred him from even associating with any issuer o f
securities. Instead, he simply told the investors that these investments were “a great
opportunity,” and that they would receive more than 10% return on their investments
every year. Because o f his apparent experience and sophistication in financial matters,
because they had done business with him as an insurance salesman for years, and because
they had a very high degree o f personal trust in the Defendant, the investors relied on the
Defendant’s advice.
The investors, who did not know that these investments were subject to State
regulation, did not report the Defendant’s sales activities to the State until April 23, 1999.
When the companies failed to deliver the promised quarterly dividends, many o f the
investors had simply contacted the Defendant. The Defendant advised them not to worry,
that they would get their dividends soon. When the payments still did not come, many o f
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the investors contacted the companies directly and tried to get back the money that they
had invested, but they were unable to do so. Yet the Defendant continued selling these
investments until March o f 1998.
It should also be noted that, despite numerous opportunities to do so, the
Defendant never revealed to the Maine Securities Division his ongoing sales o f these
securities. As mentioned above, from January o f 1996 through September o f 1997 the
Defendant had frequent and lengthy discussions and correspondence with investigator
Judith Dorsey and others in the Maine Securities Division concerning his prior illegal
sales o f other unregistered securities, as well as discussions o f the types of conduct that
were prohibited under Maine securities law, and the purpose and effect o f the order
barring him from associating with any issuer of securities. In fact, the Defendant’s
concealment was so thorough that from February o f 1996 through February o f 1997 he
forestalled meeting in person with the Securities Administrator by telling Judith Dorsey
that he would not be in Maine, when in fact during that time period he made several trips
to Maine to sell securities. As a result o f this concealment, the Defendant managed to
sell these illegal securities to Maine investors for more than two years without being
detected by law enforcement authorities or securities regulators.
As mentioned above, each one o f the four separate counts o f the indictment is a
Class C crime. 32 M.R.S.A. § 10604. A Class C crime carries a maximum period o f
imprisonment o f five years. 17-A M.R.S.A. § 1252(2)(C). In this case, based on the
particular nature and seriousness o f these offenses as committed by the Defendant, the
basic terms o f imprisonment for Counts I and II (based on registration and license
violations) should be two and a half years, and the basic term o f imprisonment for Counts
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Ill and IV (based on fraud and violation o f the Securities Adminstrator’s order) should be
four years.
II.
Calculating the maximum periods of imprisonment based on all other
relevant sentencing factors.
The second step under § 1252-C(2) is to determine the maximum period o f
imprisonment to be imposed by considering all other relevant sentencing factors, both
aggravating and mitigating, including but not limited to the Defendant’s character, the
Defendant’s criminal history, the effect o f these offenses on the victims, and the
protection o f the public interest.
A.

The Defendant’s character and criminal history.

The Defendant, age 58, is active in his church and was apparently a respected
member o f his community both in Texas and in Maine. He was clearly liked and
respected by the investors he did business with for so many years.
To the State’s knowledge, the Defendant has never before been charged with a
crime. However, it should be noted that the conduct proved at trial consists o f thirty-two
separate sales o f securities, any one o f which, by itself, would constitute the basis for one
or more Class C criminal violations o f Maine securities law. The fact that these crimes
were aggregated into only four distinct counts should not diminish the importance o f the
fact that the Defendant engaged in this criminal conduct repeatedly for over two' years.
The Defendant has failed to accept responsibility for his criminal conduct. He has
never acknowledged to the investors that he knew it was illegal to sell these securities, or
that he should have advised them o f the risks. In fact, he testified at trial that he did not
know the investments were illegal securities. Based on the verdict, however, the jury
found beyond a reasonable doubt that the Defendant did know both that these
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investments were securities, and that by selling them he was violating Maine securities
law. The Defendant also testified that he fully disclosed to the investors the risks
associated with these securities. However, the guilty verdict on Count IV (Fraud and
Deception in the Sale o f Securities) demonstrates that the jury was persuaded to the
contrary beyond a reasonable doubt, perhaps by the fact that all ten o f the investors who
testified said that the Defendant did not tell them anything about the risks.
B.

The effect o f the offenses on the victims.

It is impossible to over-emphasize the effect o f these crimes on the victims and
their families. They will suffer from the financial and emotional effects o f these crimes
for years, and probably for the rest o f their lives. In many instances, the money they
invested represented most o f the money they had. Most o f the investors, because o f their
age and declining health, will never be able to earn back the m oney that they have lost.
These victims suffer from these crimes not just in terms o f their individual
financial losses, but also in terms o f the loss o f the ability to trust. Many o f them are
angry with the Defendant for what he did, but many also feel embarrassment and shame
at having been so easily deceived. Some were very reluctant to tell their children, their
friends, or even the State’s investigators about these investments, because o f the
embarrassment and shame they felt. They trusted and respected the Defendant both as a
businessman and as a personal financial advisor, and they were particularly vulnerable
because o f their age and because o f their lack o f sophistication or experience in financial
matters. At least one investor had only recently lost her husband when she was
persuaded by the Defendant to invest the proceeds o f his life insurance policy. Others
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trusted the Defendant based on his assertions that he was a devout Christian. M any of
these victims are now afraid to trust anyone, particularly with financial matters.
The financial loss for these victims also affects other aspects o f their lives. By
way o f example, consider Merle Lancaster. Merle Lancaster testified that the Defendant
knew that his wife, Norma, who was then in her mid-seventies, suffered from cancer and
other ailments. He testified that the Defendant would take Norma to the bank to
withdraw money to buy his investments. Having lost more than $90,000 on these risky
securities, Merle Lancaster, age 80, now has to work 50 hours a week to pay for N orm a’s
medical expenses and care.
The best testament to the impact o f these crimes on the victims is their own
words, as contained in the written statements that have been submitted to the Court.
C.

Protection o f the public interest.

The public interest is strongly implicated in this case. Clearly, it includes
protecting our most vulnerable members, the elderly, from becoming the financial and
emotional victims of fraud. The public interest is also implicated b y the resulting damage
to the dignity and respectability o f legitimate investment advisers and sales
representatives, and by the erosion o f trust in the community in general.
D.

Weighing the mitigating and aggravating factors.

In this case the mitigating factors, namely the Defendant’s lack o f criminal history
and his good reputation in the community, are far outweighed by the aggravating factors,
namely the profound financial and emotional effect o f this crime on the victims. Based
on all o f these factors, the maximum periods o f imprisonment for Counts I and II should
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be three years, and the maximum periods o f imprisonment for Counts III and IV should
be five years.
III.
Calculating the portion of the maximum periods of imprisonment that
should be suspended, and the appropriate period of probation.
The third step, under § 1252-C(3), is to determine what portion, if any, o f the
maximum periods o f imprisonment should be suspended, and the appropriate period of
probation to accompany such suspensions. At issue is whether probation would be
appropriate in order to either facilitate the Defendant’s rehabilitation or to protect the
public from further criminal conduct.
In this case the prospects for rehabilitation are difficult to assess. The Defendant
has never been convicted o f a crime before, and therefore a substantial prison sentence in
this case would seem more likely to have a strong deterrent effect in the future. On the
other hand, the Defendant continuously exploited the trust o f the elderly for more than
two years. Furthermore, he had already learned from his earlier dealings with the
Freeman promissory notes that both he and his investors were at great legal and financial
risk when he sold illegal securities, yet he continued to sell illegal securities even after
being punished administratively for this conduct. These facts suggest a greater likelihood
for recidivism, and a greater need for rehabilitation and supervision, than if he had
engaged in the financial exploitation o f elders only once.
Again, the general purposes o f the sentencing provisions includes permitting
sentences that do not diminish the gravity o f the offenses, particularly with reference to
the age o f the victims. 17-A M.R.S.A. § 1151. Consecutive sentences are permitted
when the Court decides it is appropriate based on certain factors, including that the
seriousness o f the particular criminal conduct requires a sentence o f imprisonment in
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excess o f the maximum available for the most serious offense. 17-A M.R.S.A. §
1256(2)(D). Here, the seriousness o f the offenses requires a sentence o f imprisonment in
excess o f the five year maximum for a single Class C crime. Therefore, consecutive
sentences are warranted in this case.
Based on the foregoing, on Counts III and IV the State recommends concurrent
sentences o f five years imprisonment, all but four years suspended, and four years of
probation. On Counts I and II the State recommends concurrent sentences o f three years
imprisonment, all suspended, and four years o f probation. The State recommends that the
sentences imposed on Counts I and II shall be served consecutively to the sentences
imposed on Counts III and IV. The combined effect o f these sentences would be that the
Defendant would serve four years o f imprisonment, followed by eight years o f probation.
IV.

Other Sentencing Considerations.

A.

Calculating good time.

The State’s sentencing recommendation takes into consideration the fact that this
criminal conduct occurred after the October 1, 1995, effective date o f the revised
provisions for calculating good time. The following chart shows, by sentence increments
o f one year, the time actually to be served under the revised provisions, assuming
maximum deductions:
SENTENCE

TIME ACTUALLY SERVED WITH MAXIMUM DEDCUTIONS
Under the old law:
Under the new law:

1 year

10 months & 13 days

7 months

2 years

1 year, 8 months & 21 days

1 year, 1 month & 25 days

3 years

2 years & 7 months

1 year, 8 months & 25 days

4 years

3 years, 5 months & 8 days

2 years, 3 months & 21 days

[1 0 ]

Therefore, the four-year unsuspended prison sentence recommended on Counts III and IV
would actually result in imprisonment for only 3 years, 5 months and 8 days.
B.

Sentences imposed in comparable cases under state law and federal law.

The following examples o f sentences imposed in other cases may assist the Court
in its analysis.
In the case o f State v. Reginald Poisson (York County Superior Court Docket No.
CR-96-844), the defendant was convicted o f one count o f Sale o f Unregistered Securities
(Class C), one count o f Unlicensed Sale o f Securities (Class C), three counts o f Fraud in
the Sale o f Securities (Class C), one count o f Tax Evasion (Class C), one count o f Failure
to File a Tax Return (Class D) and one count o f Unsworn Falsification (Class D).
Poisson’s charges resulted from his sale o f investments in his own business, which was
based in Maine and primarily involved the marketing and sale a football board game that
Poisson had invented. Poisson sold these securities to 126 investors in nine states,
including m any in Maine. Like the Defendant in the case at bar, Poisson had no prior
criminal history. Unlike the case at bar, Poisson did not target a particularly vulnerable
group o f victims, such as the elderly. Poisson eventually pled guilty to the criminal
charges, but only after he had fled to Texas and been extradited back to Maine. Poisson
received a combination o f concurrent and consecutive sentences on the various Class C
and Class D crimes (under the old good time provisions) that resulted in seven years o f
imprisonment, all but two years and six months suspended, and eight years o f probation,
and was ordered to pay $100,000 restitution.
In the case o f State v. Michael Doyle (Cumberland County Superior Court Docket
No. CR-98-1167), the defendant was convicted o f Sale o f Unregistered Securities (Class
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C) and Fraud in the Sale o f Securities (Class C). The facts were similar to this case, in
that the charges resulted from the illegal sale o f securities to Maine investors, the total
amount invested was approximately one million dollars, and the Defendant had no prior
criminal history. However, there were many mitigating factors that are not present in the
case now at bar. First, Doyle’s victims were not elderly, and prior to sentencing they had
already recovered all but $45,000 of their losses from insurance and through restitution
ordered in connection with a related federal prosecution. In this case, the victims have
not recovered any o f their lost money from the Defendant or from any other sources, and
they have no realistic prospects of doing so in the future. Second, Doyle had invested
and lost $50,000 o f his own money. In this case, the Defendant testified under oath that
he did not invest any o f his own money. Third, Doyle pled guilty and demonstrated
acceptance o f responsibility for his conduct. The Defendant in this case has not done so.
Doyle received a sentence (under the revised good time provisions) o f two and a half
years imprisonment, all but fourteen months suspended, and four years probation, and
was ordered to pay $16,000 restitution and to perform 200 hours o f public service work.
The Federal Sentencing Guidelines may be o f some guidance because they give
weight to basically the same mitigating and aggravating factors that are recognized under
Maine law. Crimes involving fraud or deceit, including securities fraud, start with a base
offense level o f 6 points. In this case, the base level o f 6 would be increased by 16 levels
because o f the amount o f the victims’ financial losses, plus 2 levels because there were
between ten and fifty victims, plus 2 levels because most o f the victims belonged to a
vulnerable group in light o f their age, plus 2 levels because the Defendant abused a
position o f personal trust to facilitate the crimes, plus 2 levels because the Defendant
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obstructed justice by testifying at trial that he did not know about the illegality and that he
had fully disclosed the risks to the investors. The resulting offense level is 30. The
Defendant’s criminal history level is 1 (meaning no criminal history). With an offense
level o f 30 and a criminal history level o f 1, the Federal Sentencing Guidelines would
require a sentence o f imprisonment for between 8 years & 1 month and 10 years & 1
month.4
The sentence recommended by the State in this case is consistent with the
sentences imposed in both the Poisson and Doyle cases, and is also consistent with the
analysis set forth under the Federal Sentencing Guidelines. In this case, as in the Poisson
case, consecutive sentences are warranted b y the seriousness o f the criminal conduct
(particularly with respect to the effect on the victims), and by the need for a longer period
o f probation to supervise the Defendant and to collect restitution. This case also warrants
a longer period o f actual imprisonment than either the Doyle case or the Poisson case,
based on (1) the fact that the Defendant targeted a particularly vulnerable class o f victims
and exploited their personal trust in him, (2) the seriousness o f this particular crime in
light o f the permanent financial and emotional effect it has had on the victims, and (3) the
fact that the Defendant has failed to accept any responsibility for his criminal conduct.
C.

Restitution.

The State seeks restitution as compensation for the Maine investors’ economic
losses in the amount o f $1,012,241.04, or in such lesser amount as the Court determines
that the Defendant has the present and future financial capacity to pay in consideration of
the criteria set forth at 17-A M.R.S.A. § 1325. Pursuant to 17-A M.R.S.A. § 1325(4), the

4 In making these calculations under the Federal Sentencing Guidelines, counsel for the
State was assisted by Assistant United States Attorney Donald Clark.
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Defendant has the burden o f asserting and proving his present and future incapacity to
pay restitution by a preponderance o f the evidence.
D.

Conditions o f Probation.

The State requests, in addition to the standard conditions o f probation and
payment, that the Court order a special condition o f probation to prohibit the Defendant
from engaging in the sale, offering or promotion o f any investments or securities.
Conclusion
For all o f the foregoing reasons, on Counts III and IV the State recommends
concurrent sentences o f five years imprisonment, all but four years suspended, and four
years o f probation. On Counts I and II, the State recommends concurrent sentences of
three years imprisonment, all suspended, and four years o f probation. The State further
recommends that the sentences imposed on Counts I and II shall be served consecutively
to the sentences imposed on Counts III and IV. The State also requests that restitution be
ordered as a part o f the sentence and also as a condition o f probation. Finally, the State
requests a special condition o f probation to prohibit the Defendant from engaging in the
sale, offering or promotion o f any investments or securities.
Respectfully submitted,

Dated: June 24, 2002
Carlos Diaz
Assistant Attorney General
Maine Bar Registration No. 8015
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Certificate o f Service
I hereby certify that I have caused a true copy o f the foregoing State’s Sentencing
Memorandum to be served on counsel for the Defendant, Peter Evans, Esq., by delivering
it to him in hand.

Dated: June 24, 2002

_____________________________
Carlos Diaz
Assistant Attorney General
Maine Bar Registration No. 8015
Department o f Attorney General
6 State House Station
Augusta, Maine 04333
(207) 626-8846
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I, Peter W. Evans, o f the law firm o f MittelAsen, LLC, .hereby enter my limited
appearance on behalf o f Richard H. Walls in this matter. This limited appearance is purposes
o f preserving Richard Walls' right of appeal, but not entering an appearance thereon.

CERTIFICATE OF SERVICE
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Department o f the Attorney General
44 Oak Street, 4th Floor
Portland, Maine 04101
Date:
Peter W. Evans (Bar # 6940)
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